reservation impacts. Absent a process that accounts for all adverse impacts of tribal
development projects, the outcome of certain trust acquisitions will invariably lead to
continued conflict and litigation.

Proposed Amendment: Change “Considerations for Determination” to “Requirements
for Determination.” Moreover, this section should be amended to require the Secretary
to determine, “prior to issuing a final decision to approve an application and based on
substantial evidence and in consultation with appropriate State and local government
officials, that—

(I) the acquisition and proposed use would not be detrimental to local governments
and the surrounding community;

(1) all anticipated impacts have been mitigated to the maximum extent practicable;
and,

(1) all requirements of the environmental review process under NEPA have been fully
satisfied.”

(12) Good Faith Protection (page 15)

Issue: Pursuant to S. 1879, a tribe’s failure to submit a cooperative agreement “shall not
prejudice an application if the Secretary determines that the failure to submit is
attributable to the failure of any contiguous jurisdiction to work in good faith, honestly
and without fraud or unfair dealing, to reach an agreement.”

CSAC believes that a Secretarial determination regarding a failure to work in good faith
should be supported by a factual finding that is based on “substantial evidence.”
Pursuant to the Administrative Procedures Act, such factual determinations are reviewed
under a substantial evidence standard, defined as: “such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion” (Richardson v.
Perales, 402 U.S. 389, 401 (1971)). This standard should guide the Secretary’s
determination as it pertains to a potential breach of good faith.

As a matter of equity, CSAC also believes that the good faith protection standard of the
legislation should apply to the actions of both the applicant and local governments.

Proposed Amendment: The bill should require the Secretary to determine, “based on
substantial evidence and after consulting with the impacted local governments and the
applicant, that the failure to submit is attributable to the failure of any party to work in
good faith...”

(13) Proposed New Section: Change in Use (page 18)

Issue: Neither current law nor S. 1879 includes any mechanism that protects local
governments from the potentially significant negative off-reservation impacts associated
with a change in use of existing trust land. In other words, there is nothing to prevent a
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tribe from acquiring land in trust for a specific stated purpose — such as housing — and
subsequently changing the use to heavy economic development/gaming. There are
several examples of tribes in California exploiting this particular loophole.

CSAC believes that S. 1879 should include language that would require the Secretary to
undertake a thorough review process prior to any change in use of existing trust land
that would lead to significantly increased off-site impacts. The intent of this requirement
is not to tread on tribal sovereignty or impede efforts by tribes to initiate lateral/benign
changes in land use; rather, the goal is to ensure that modifications in the use of existing
parcels of trust land do not lead to significant unmitigated impacts to local governments
and the surrounding community.

Proposed Amendment: “A change in use of existing tribal trust land that significantly
increases off-reservation impacts shall—

(1) require the approval of the Secretary;

(2) be subject to the notice and comment requirements of S. 1879; and,

(3) satisfy the requirements of NEPA, and, if applicable, the Indian Gaming Regulatory
Act (IGRA).”

CONCLUSION

CSAC believes that a new fee-to-trust process — one that is rooted in statute, encourages
local governments and tribes to work together, and protects the interests of county
governments and respects tribal sovereignty — is long overdue. We further believe that S.
1879, while in need of the refinements embodied in the amendment package described
herein, represents the start of a balanced solution to the long-standing problems associated
with the BIA's fee-to-trust process and the inequities caused by the Carcieri v. Salazar
decision.

For additional information on these proposals, please contact Joe Krahn, CSAC Federal
Representative, Waterman and Associates at (202) 898-1444 (jk@wafed.com)
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Below is the text of the Interior Improvement Act (S. 1879) as approved on December 2,
2015 by the Senate Committee on Indian Affairs. Embedded in the document are a series
of amendments proposed by the California State Association of Counties (CSAC). For an
explanation and justification of CSAC's proposed modifications, please see the statement
accompanying this document.

AMENDMENT NO. Calendar No.

Purpose: In the nature of a substitute.
IN THE SENATE OF THE UNITED STATES—114th Cong., 1st Sess.
S.1879

To improve processes in the Department of the Interior, and for other
purposes.

Referredtothe Committeeon and ordered to beprinted

Ordered to lie on the table and to be printed AMENDMENT intended
to be proposed by
Viz:
Strike all after the enacting clause and insert the fol-
lowing:
SECTION 1. SHORT TITLE.

This Act may be cited as the “Interior Improvement

Act”.

SEC. 2. DEFINITIONS.
(a) IN GENERAL.—The first sentence of section 19
of the Act of June 18, 1934 (commonly known as the “In-
dian Reorganization Act”) (25 U.S.C. 479), isamended—
(1) by striking “The term” and inserting “Ef-

fective beginning on June 18, 1934, the term”; and
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(2) by striking “any recognized Indian tribe
now under Federal jurisdiction” and inserting “any
federally recognized Indian tribe”.

(b) RETROACTIVE PROTECTION.—To the extent a
trust acquisition by the Secretary of the Interior pursuant
to the Act of June 18, 1934 (commonly known as the “In-
dian Reorganization Act”) (25 U.S.C. 461 et seq.), issub-
jected to a challenge based on whether an Indian tribe was
federally recognized or under Federal jurisdiction on June

18, 1934, that acquisition is ratified and confirmed.

SEC. 3. IMPROVING LAND ACQUISITIONS.
The Act of June 18, 1934 (commonly known as the
“Indian Reorganization Act”), is amended by inserting

after section 5 (25 U.S.C. 465) the following:

“SEC. 5A. LAND ACQUISITION APPLICATIONS.
“(a) DEFINITIONS.—In this section:
“(1) AppLicANT.—The term ‘applicant’ means
an Indian tribe or individual Indian who—
“(A) submits an application under sub-
section (b)(1)(A); or
“(B) is deemed an applicant under sub-
section (b)(1)(B).
“(2) AppLICATION.—The term ‘application’
means an application submitted to the Department

by an applicant under subsection (b).
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“(3) ConTIiGUOUS.—The term ‘contiguous’—

“(A) means 2 parcels of land having a

common boundary;netwithstandine the-exist
c i cabl bl i
right-of-wayv (1); and
“(B) includes parcels that touch at a point.

“(4) CoNTIGUOUS—JURISDICTIONLOCAL

GOVERNMENT.—The term ‘eentiguousjurisdietion™'local
government' means any eeunty,—eounty
eguivalentcounty, city, township, municipality,
borough, or any other general purpose political

subdivision of any State;erIndian-tribe,orthe Federal-

Government, with governmental jurisdiction over the
land . Lo land und ¥ o

“(5) COOPERATIVE AGREEMENT.—

“(A) IN GENERAL.—The term ‘cooperative

agreement’ means any judicially (3) enforceable
contract by which the parties bind themselves to
work jointly and productively toward some
mutually beneficial end.

“(B) IncLUSION.—The term ‘cooperative
agreement’ includes a memorandum of under-
standing, an intergovernmental agreement, or

any other enforceable contract.

“(6)-CoOUNTYAND COUNTY EQUIVALENT —

[3 b ¢ s M

| s orial division for logal "
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o 4] b : :
b ’ S Tndi q -
lividual Indians (4).

“(7) DEPARTMENT.—The term ‘Department’
means the Department of the Interior.

“(8) DETERMINATION OF MITIGATION.—The
term ‘determination of mitigation’ means a written

Secretarial determination that—

“(A) deseribes-certifies (5) whether-that all
anticipated impacts on eontiguous-
jurisdietions-local governments (2) have been
mitigated to the maximum extent practicable;
and

“(B) explains the basis of that determina-
tion.

“(9) EXPLANATION OF FINAL DECISION.—The
term ‘explanation of final decision’ means a written
explanation—

“(A) of the basis of a final decision to ap-
prove or deny an application; and

“(B) that explicitly addresses all require-
ments and considerations described in sub-

section (e)(1).

“(10) FINAL DECISION.—The term ‘final deci-
sion’ means a decision that is final for the Depart-

ment, as determined or defined by the Secretary.
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“(11) ImpacTS.—The term ‘impacts’ includes
environmental impacts and (6) means the

anticipated costs and-benefitsto the applicant, eon-
Heuwousjurisdietionslocal governments (2), and any

other Indian tribe with governmental functions,
infrastructure, or services that would be directly,
immediately, and significantly impacted by the
proposed acquisition.

“(12) INnDIAN TRIBE .—The term ‘Indian tribe’
means an Indian tribe included in the list published
by the Secretary in the Federal Register pursuant to
section 104 of the Federally Recognized Indian
Tribe List Act of 1994 (25 U.S.C. 479a-1).

“(13) MITIGATE.—The term ‘mitigate’ means
to avoid, minimize, rectify, reduce, or compensate
for adverse impacts to the applicant, eontisuousju-

risdietionslocal governments (2), and any other Indian
tribe with governmental functions, infrastructure, or
services that would be directly, immediately, and
significantly impacted by the proposed acquisition.

“(14) NOTICE OF FINAL DECISION.—The term
‘notice of final decision’ means a notice of a final de-
cision to accept or deny an application to take land
into trust that—

“(A) is made available to the public; and

“(B) contains—
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““(i) a legal description of the land;
and
“‘(i1) instructions on how to obtain a
copy of the final decision.
“(15) SECRETARY.—The term ‘Secretary’
means the Secretary of the Interior.

“(b) DISCRETIONARY OFF-RESERVATION AND CONTIGUOUS

LLAND ACQUISITIONS.—
“(1) SUBMISSION.—
“(A) IN GENERAL.—AnN Indian tribe or in-

dividual Indian seeking to have off-reservation fee
or restricted land or contiguous fee or
restricted land (7)taken into trust for the
benefit of that Indian tribe or individual Indian
shall submit an application to the Secretary at such
time, in such manner, and containing such
information as this section and the Secretary
require.

“(B) PENDING APPLICATIONS.—On the re-
quest of an Indian tribe or individual Indian
whose application to take land into trust is
pending as of the first date on which an appli-
cation may be filed under the application proc-
ess established by this section, the Secretary
shall deem the Indian tribe or individual Indian

an ‘applicant’ under this section, subject to the
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condition that the Indian tribe or individual In-

dian supplements the pending application as

necessary to comply with this subsection.

“(2) APPLICATION REQUIREMENTS.—The Sec-
retary may approve complete applications described
in paragraph (1), subject to the condition that the
application includes—

“(A) a written request for approval of a
trust acquisition by the United States for the
benefit of the applicant;

“(B) the legal name of the applicant, in-
cluding, in the case of an applicant that is an
Indian tribe, the tribal name of the applicant as
the name appears in the list of recognized In-
dian tribes published by the Secretary in the
Federal Register pursuant to section 104 of the

Federally Recognized Indian Tribe List Act of
1994 (25 U.S.C. 479a-1);

“(C) a legal description of the land to be
acquired;

“(D) a description of the need for the pro-
posed acquisition of the property;

“(E) a description of the purpose for which
the property is to be used;
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“(F) a legal instrument to verify current
ownership, such as a deed;

“(G) statutory authority for the proposed
acquisition of the property;

“(H) a business plan for management of
the land to be acquired, if the application is for
business purposes; and

“(I) the location of the land to be acquired
relative to State and reservation boundaries.

“(c) STATUTORY NOTICE AND COMMENT REQUIRE-
MENTS.—
“(1) INITIAL APPLICATIONS.—

“(A) NOTICE.—

“(i) IN GENERAL.—Not later than 30
days after the date on which the Secretary
receives an initial application, the Sec-
retary shall make that application, whether
complete or incomplete, available to the
public on the website of the Department,
subject to applicable Federal privacy laws.

“(iil) ADDITIONAL NOTICE BY CER-
TIFIED MAIL.—Not later than 30 days
after the date on which the Secretary re-

ceives an initial application, the Secretary
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shall provide by certified mail notice of the
application to-eentiguousjurisdietions the

impacted State and local governments (2).

“(B) COMMENTS.—

“(1) IN GENERAL.—Each—contisuous

jurisdietorThe State and local governments (2)
notified under subparagraph (A)(ii) shall have
not fewer than 60 days, beginning on the date
that the—eeﬂi&g&eﬂs Jurisdiction reecives the
netiee notice is received, tocomment on that
initial application.

“(ii) RESPONSE TO COMMENTS.—An
applicant shall have not fewer than 60

days, beginning on the date on which a

eontigunousjurisdietion-State and local

government (2) submits a comment

under clause (i), to respond to comments

submitted on an initial application.
“(2) APPLICATION UPDATES, MODIFICATIONS,

AND WITHDRAWALS.—

“(A) IN GENERAL.—If at any time an ap-
plication is updated, modified, or withdrawn,
not later than 10 days after the date on which
the Secretary receives notice of that update,
modification, or withdrawal, the Secretary shall
make that information available to the public
on the website of the Department, subject to

any applicable Federal privacy laws.
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“(B) IncLusiON.—If an application has
been updated or modified in any way, the notice
described in subparagraph (A) shall include a
description of the changes made and the up-
dated or modified application, whether complete
or incomplete, available on the website of the
Department, subject to any applicable Federal
privacy laws.

“(3) COMPLETED APPLICATIONS.—

“(A) NOTICE.—

“(1) IN GENERAL.—Not later than 30
days after the date on which the Secretary
receives a completed application, the Sec-
retary shall make that application available
to the public on the website of the Depart-
ment, subject to any applicable Federal
privacy laws.

“(il) ADDITIONAL NOTICE BY CER-
TIFIED MAIL.—Not later than 30 days
after the date on which the Secretary re-
ceives a completed application, the Sec-
retary shall provide by certified mail notice

of the application to eontiguousiurisdie-

Honsthe impacted State and local governments

(2).
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“(ii1) PUBLICATION IN FEDERAL REG-
ISTER.—Not later than 10 days after the
date on which the Secretary receives a
completed application, the Secretary shall
publish in the Federal Register notice of
the completed application.

“(B) COMMENTS.—

“(i) IN GENERAL.—Each—eontiguous

jarisdietion-The State and local governments
(2) shall have not fewer than 60

days, beginning on the date on which the
reeetves  notice is
received under subparagraph (A)(ii), to
comment on that completed application.
“(i1) RESPONSE TO COMMENTS.—An
applicant shall have not fewer than 60

days, beginning on the date on which a

eontighousjurisdietion-State and local

government (2) submits a comment

under clause (i), to respond to comments
submitted on a completed application.
“(d) ENCOURAGING LocAL COOPERATION.—
“(1) INn GENERAL.—The Secretary shall encour-

age, but not require, applicants to enter into cooper-

ative agreements with-eentiguousjurisdietions each

local government addressing all anticipated impacts of

the proposed trust acquisition and proposed use (8).

“(2) COOPERATIVE AGREEMENTS.—

11
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“(A) IN GENERAL.—The Secretary shall
evaluate applications accompanied by 1 or more

cooperative agreements with esntisuousjuris-

dietions local governments (2) in accordance with
the expedited process described in subparagraph

©)@).

“(B) TERMS OF AGREEMENT.—A coopera-

tive agreement described in paragraph (1) may
include terms relating to mitigation, changes in
land use, dispute resolution, fees, and other
terms determined by the parties to be appro-
priate.

“(C) COOPERATIVE AGREEMENT SUB-
MITTED.—

“(i) EXPEDITED PROCESS.—If an ap-
plicant submits to the Secretary 1 or more

cooperative agreements executed between

the applicant and-eontisueusjurisdietions.

local governments addressing all anticipated
impacts of the proposed trust acquisition and
proposed use (2 & 8), the Secretary shall issue
a final decision to approve or deny a complete
application not later than 120 days after the
date on which—

“(I) clear title to the land under
consideration is verified; and

“(ID) all applicable requirements
under Federal law and regulation are

satisfied.

12
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“(39) ENCOURAGING COOPERATION FOR PURPOSES OF

ENVIRONMENTAL REVIEW.— The Secretary shall

encourage and consider favorably, but not require,

applicants to include local governments as cooperating

agencies for purposes of implementing the

environmental review process under the National

Environmental Policy Act, 42 U.S.C. § 4321 et seq.,

for—

“(A) actions on proposed land acquisitions
subject to the approval of the Secretary under
this Section; and

“(B) major Federal actions or approval
regarding change in use on Indian land. (9)

“(D) COOPERATIVE AGREEMENT NOT SUB-

MITTED.—

“(1) DETERMINATION OF MITIGA-
TION.—If an applicant does not submit to
the Secretary 1 or more cooperative agree-

ments executed between the applicant and

the-eontiguousjurisdietions local governments

addressing all anticipated impacts of the
proposed trust acquisition and proposed use
(2 & 8), the Secretary shall issue a written
determination of mitigation by the date that
is not later than 180 days after a complete

13
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application is received by the Secretary.

“(ii) CoNSIBERATIONS REQUIREMENTS
FOR DETERMINATION.—}# Prior to making
issuing a-determination—of mibeation
deseribed-in-elause-&) final decision to approve
an application, the Secretary shall-eensider
determine, based on substantial evidence and
in consultation with appropriate State and
local government officials, that—

“(1) the acquisition and proposed use
would not be detrimental to local governments
and the surrounding community;

“(II) all anticipated impacts have been
mitigated to the maximum extent practicable:
and

“(III) all requirements of the
environmental review process under the
National Environmental Policy Act, 42 U.S.C.
§ 4321 et seq., have been fully satisfied.—
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