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AMICI CURIAE SUBMIT THIS BRIEF
IN SUPPORT OF PETITIONER

The California State Association of Counties
(“CSAC”) and the League of California Cities (“Cal
Cities”) respectfully submit this brief as amici curiae
in support of Petitioner.

<&

INTERESTS OF THE AMICI CURIAE!

CSAC is a non-profit corporation. The membership
consists of the 58 California counties. CSAC sponsors
a Litigation Coordination Program, which is adminis-
tered by the County Counsels’ Association of California
and is overseen by the Association’s Litigation Over-
view Committee, comprised of County Counsels
throughout the state. The Litigation Overview Com-
mittee monitors litigation of concern to counties
statewide and has determined that this case is a mat-
ter affecting all counties.

Cal Cities is an association of 475 California cities
dedicated to protecting and restoring local control to
provide for the public health, safety, and welfare of
their residents, and to enhance the quality of life for all
Californians. Cal Cities is advised by its Legal Advo-
cacy Committee, comprised of 25 city attorneys from
all regions of the State. The Committee monitors liti-
gation of concern to municipalities, and identifies those

! This brief was not authored in whole or in part by counsel
for any party. No person or entity other than amici curiae made a
monetary contribution to this brief’s preparation or submission.
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cases that have statewide or nationwide significance.
The Committee has identified this case as having such
significance.

L 4

STATEMENT OF THE CASE

Amici join in and refer to the Statement of Facts
found in Petitioner’s Opening Brief (“Opening Br.” at
pp. 2-12).

L 4

SUMMARY OF THE ARGUMENTS

There is perhaps no greater challenge currently
facing California’s cities and counties than homeless-
ness. Addressing this challenge cuts across almost all
aspects of local government activities, including health
and behavioral health, land use and housing, social
services and job training, public health, maintaining
public streets, parks and open spaces, code enforce-
ment, and criminal justice. The continuing work to-
ward addressing homelessness is critical for local
governments, both for the health and humanity of the
unhoused living among us and the quality of life for all
residents of a community.

California’s cities and counties have been engaged
in the hard work of addressing the problem of home-
lessness from every possible angle, including support-
ive services, affordable housing, and temporary shelter.
Yet the headwinds of the problem are strong. The
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residual effects of the Covid-19 pandemic, inflationary
pressures, the opioid addiction crises, and more, means
that all too often the number of people falling into
homelessness outpaces the number that can be moved
off the streets and into temporary or permanent hous-
ing. As a result, in many communities, there is simply
not enough shelter beds available for everyone in the
community who is unhoused on a given night.

It is in this context that the case now before this
Court arises. In Martin v. City of Boise, 920 F.3d 584,
616 (2019) (“Martin”), the Ninth Circuit Court of Ap-
peals held that, as applied to involuntary conduct, any
ordinance that allowed for the “imposition of criminal
penalties for sitting, sleeping, or lying outside on public
property for homeless individuals who cannot obtain
shelter” unconstitutionally criminalized the status of
being homeless. The court stated that “as long as there
is no option of sleeping indoors, the government cannot
criminalize indigent, homeless people for sleeping out-
doors, on public property, on the false premise they had
a choice in the matter.” Id. at 617.

This opinion transformed the issue of homeless-
ness in the Ninth Circuit from one of policy addressed
by elected decision-makers into a constitutional ques-
tion in which the courts must construe a never-ending
set of factual variations to determine whether govern-
ment has met minimal constitutional requirements.
While the court’s pronouncement in Martin appears
straightforward — no criminal enforcement against an
individual without access to shelter — the implementa-
tion of Martin has created significant uncertainty for
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local governments within the Ninth Circuit on what it
means to be involuntarily homeless and when ordi-
nances prohibiting the time, manner and location of
camping may be constitutionally enforced. It has
transformed federal courts into micromanagers of
homelessness policy. Without question, Martin has ex-
acerbated the homelessness and homeless encamp-
ment challenges — which are now all too familiar to
many, especially in California’s urban centers — to the
detriment of everyone in the community, including
those who are unhoused.

The case now before this Court is an example of
how implementation of Martin has become unworka-
ble. The opinion significantly restricts the ability to en-
force camping ordinances — even in ways deemed
permissible under Martin — by allowing a class certifi-
cation that eliminates the individualized determina-
tion of whether a person subject to enforcement of an
ordinance has available shelter. As a result, in any ju-
risdiction in which the unhoused population is greater
than the number of shelter beds available, plaintiffs
can use class certification to enjoin enforcement of
camping ordinances against unsheltered persons, even
in circumstances where a particular person is not “in-
voluntarily” homeless because they have options other
than camping on public property.

This Court can now correct the problem created in
Martin and worsened by this case. To be sure, home-
lessness and its multifaceted causes and effects are a
significant policy issue and a challenge for all members
of CSAC and Cal Cities. But as ably argued by
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Petitioners, the Eighth Amendment is not implicated
by enforcement of generally applicable laws regulating
camping on public property, and courts should not be
put in a position of micromanaging the governmental
response to the homelessness crises.

To be clear, camping ordinances are not, by them-
selves, a solution to homelessness. As detailed more
fully below, California’s cities and counties are engaged
in unprecedented efforts to address homelessness
through the creation of significant new policy initia-
tives and funding investments. However, camping or-
dinances can be a wuseful tool in appropriate
circumstances in addressing the complex conditions
that exist in our homeless populations. By constitu-
tionalizing enforcement of these generally applicable
laws, the Ninth Circuit has created a confusing array
of standards that have left many jurisdictions facing
conflicting lawsuits and court orders, exacerbating an
already challenging problem.

Local governments must have workable solutions
for providing healthy and safe communities while also
protecting the vulnerable population experiencing
homelessness. Having every possible tool available to
cities and counties is necessary to make progress on
this critical issue. That includes, among a myriad of
other programs and services, enforcement of camping
ordinances in appropriate circumstances. The nuances
of how such ordinances are applied is a policy matter
to be determined by elected officials at a local level,
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and not a constitutional issue to be decided by the
courts.

<&

ARGUMENT

I. Martin has created a confusing array of
case law on what is constitutionally re-
quired in anti-camping ordinance enforce-
ment, constraining the efforts of local
elected officials to address homelessness
as a matter of policy.

A review of federal district court cases addressing
Martin claims related to removal from property or en-
forcement of camping ordinances underscores Judge
Smith’s point that local governments are left “without
a clue” in understanding constitutionally viable op-
tions for addressing homelessness. For example, some
district courts have questioned whether broad injunc-
tions are proper based on the principles of Martin since
individualized determinations are needed to know
whether a person’s homeless status is voluntary. Fund
for Empowerment v. City of Phoenix, No. CV-22-02041-
PHX-GMS, 2022 U.S. Dist. LEXIS 234327 (D. Ariz. Dec.
16, 2022); Bilodeau v. City of Medford, 1:21-cv-00766-
CL, 2022 U.S. Dist. LEXIS 231124 (D. Or. Nov. 29,
2022). Yet in this case, a broad injunction over a certi-
fied class of individuals was issued.

Similarly, a very public battle is underway con-
cerning the scope of a broad injunction issued against
the City and County of San Francisco in Coalition on
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Homelessness v. City and County of San Francisco, 90
F.4th 975 (9th Cir. 2024), a case that, among other
things, prohibits San Francisco from enforcing or
threatening to enforce certain laws prohibiting sitting,
lying, sleeping, and lodging on public property as long
as the number of people experiencing homelessness ex-
ceeds the number of available shelter beds. Dissenting,
Judge Bumatay stated “it cannot be cruel and unusual
to prohibit homeless persons from sleeping, camping,
and lodging wherever they want, whenever they want.
While they are entitled to the utmost respect and com-
passion, homeless persons are not immune from our
laws. And San Francisco should be free to address this
pressing concern without judicial interference prem-
ised on the most radical interpretation of our Consti-
tution.” Id. at 999.

Some courts have found that for a claim to be valid
under Martin, a plaintiff must show that camping is
banned anywhere in the jurisdiction, and not just in
one particular park or area. Bacon v. City of Chula
Vista, No. 1:21-cv-00766-CL, 2022 U.S. Dist. LEXIS
231124 (D. Or. Aug. 30, 2022); Tournahu v. Flynn, No.
22-cv-03220-EMC, 2022 U.S. Dist. LEXIS 148418 (N.D.
Cal. Aug. 18, 2022). In other cases, claims are allowed
to proceed even when bans are not city-wide but apply
only to one area of the city. Boring v. Murillo, No. LA
CV 21-07305-DOC, 2022 U.S. Dist. LEXIS 198089 (C.D.
Cal. Aug. 11, 2022).

Another area of confusion is whether a city or
county must provide alternative indoor shelter to
avoid a Martin claim, or whether alternative outdoor
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camping sites suffice. In Warren v. City of Chico, No.
2:21-CV-00640-MCE-DMC, 2021 U.S. Dist. LEXIS
128471 (N.D. Cal. July 8, 2021), among the reasons
cited by the court for ruling in favor of plaintiffs is that
Martin “seems to contemplate shelter will offer indi-
viduals a place to sleep ‘indoors’” and thus making a
camping site available near a local airport was not
enough to make individuals choosing not to go to the
site involuntarily homeless. By contrast, another dis-
trict court case found that “Martin may not apply so
long as there are spaces where unhoused individuals
may camp without risking sanctions.” Tournahu v.
Flynn, No. 22-cv-03220-EMC, 2022 U.S. Dist. LEXIS
148418 (N.D. Cal. Aug. 18, 2022).2

It is not even clear whether a local government can
clear campers from a publicly-owned lot that, unlike a
park, is generally not open to the public. In Rios v.

County of Sacramento, 562 F. Supp. 3d (E.D. Cal. 2021),
the court ruled in favor of plaintiffs who were

2 Requiring law enforcement to verify the involuntary nature
of an individual’s homelessness status also proves difficult under
California’s confidentiality provisions. Under California Welfare
and Institutions Code section 10850 et seq., information obtained
through the provision of social services — including homeless-re-
lated services — cannot be shared absent a consent from the client
or as otherwise permitted by law. While California Welfare and
Institutions Code section 18999.8 permits jurisdictions to create
homeless multidisciplinary teams to share otherwise confidential
information, which may include law enforcement, such infor-
mation can only be used to link individuals to supportive services
and housing and not for enforcement purposes. As a result, in
many situations law enforcement may not be able to access the
information needed to verify whether a particular individual is
involuntarily homeless.
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occupying a vacant lot owned by the County, finding
that Martin prevented the County from enforcing its
property rights as a landowner against trespass where
plaintiffs “chose a publicly owned lot that has been va-
cant for over ten years, with no forthcoming develop-
ment plans, to create a community where they could
sleep without isolation and risk of danger.” Yet in
Spinks v. California Department of Transportation, No.
3:22-cv-05067-WHO, 2023 U.S. Dist. LEXIS 35426
(N.D. Cal. Mar. 2, 2023), the court found there was no
Eighth Amendment claim where plaintiff did not have
a legal right to be on the government-owned property
because, unlike the sweeping criminal ban on camping
in Martin, there was no criminal ordinance at play in
the trespass removal. See also Tassey v. California De-
partment of Transportation, No. 23-cv-05041-AMO,
2023 U.S. Dist. LEXIS 190945 (N.D. Cal. Oct. 24, 2023)
[balancing harms of allowing camping (public safety
and environmental hazards) against harms of removal
led court to deny preliminary injunction even when
there were mixed statements in the record about
whether plaintiff had been offered alternative shelter].

In some instances, local governments face conflict-
ing orders or litigation aimed at forcing removal of
campers or encampments. For example, an Americans
with Disabilities lawsuit is pending against the City of
Sacramento and the County of Sacramento alleging a
“systemic failure to provide full and equal access to . . .
sidewalks to Plaintiffs and similarly situated persons
with mobility disabilities.” Specifically, the complaint
alleges defendants have “failed and continues to fail to
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maintain its sidewalks clear of debris and tent en-
campments, which is necessary to make its sidewalks
readily accessible to people with mobility disabilities.
A substantial number of the Defendant City’s, and De-
fendant County’s, sidewalks — particularly those in the
busiest business and active travel corridors — do not
comply with applicable federal statutes and regula-
tions because they are blocked by tent encampments
and attendant debris (often including toxic and used
hypodermic needles), and unleashed animals render-
ing the sidewalks inaccessible, dangerous, and unsan-
itary for people with mobility disabilities.” Hood v. City
of Sacramento, No. 2:23-cv-00232-KJM-CKD (E.D. Cal.
filed Feb. 7, 2023). The City of Sacramento sought dis-
missal of the action, arguing that the relief requested
by plaintiffs in the case would cause the City to run
afoul of the Eighth Amendment as interpreted by Mar-
tin. But the district court denied the motion, finding
that Martin focuses only on criminal penalties and an
injunction requiring defendants to clear sidewalks to
allow disabled residents to pass would not necessarily
mandate the imposition of criminal penalties. Hood v.
City of Sacramento, No. 2:23-cv-00232-KJM-CKD,
2023 U.S. Dist. LEXIS 180812 (E.D. Cal. Oct. 6, 2023)
(order denying motion to dismiss in part). The court did
not address what mechanism should be used if the per-
sons camping on sidewalks refuse to be moved, nor did
it mention the Ninth Circuit’s holding in Grants Pass
that even civil enforcement can violate the Eighth
Amendment if it would eventually lead to criminal
penalties.
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Martin’s approach to the Eighth Amendment also
places the courts in the position of substituting their
judgment on the best approaches for addressing home-
less encampments for those of elected policymakers.
For example, in Boyd v. City of San Rafael, No. 23-cv-
04085-EMC, 2023 U.S. Dist. LEXIS 188335 (N.D. Cal.
Oct. 19, 2023), the City acknowledged that under Mar-
tin it could not enforce a criminal ordinance because
the number of unhoused on the streets exceeded the
number of available shelter beds. Instead, the City
sought to address the public health concerns created
by large encampments by limiting the number of peo-
ple who could camp at a particular site and requiring
sites to be 200 feet apart. The district court concluded
that because unhoused persons sometimes rely on
proximity to others to maintain their safety, the 200-
foot separation requirement was not acceptable.
“[W]hile the City is permitted to break up the encamp-
ment at issue, the City must allow 400 square-foot en-
campments, housing up to four people, and may impose
a 100-foot buffer between campsites instead of 200-foot
buffer.” Id. at *8. One is left to wonder whether deter-
mining the precise number of feet between camps is
the proper role of the judiciary, but that is where the
case law has evolved in the Ninth Circuit following the
Martin decision.

The dizzying array of post-Martin cases have left
all interests — government, businesses, community or-
ganizations, and housed and unhoused residents —
without a clear understanding of what options are con-
stitutionally viable in addressing the significant public
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health and safety challenges associated with public
camping and encampments. The current patchwork of
cases and endless litigation is not required by the con-
stitution, and, importantly, is not workable or sustain-
able.

II. Class certification in the context of the
Eighth Amendment claims asserted here
illustrates how Martin has become un-
workable and has stretched the Eighth
Amendment beyond reason.

The district court in this case granted plaintiffs’
motion for class certification with a class comprised of
“all involuntarily homeless persons in Grants Pass.”
Blake v. City of Grants Pass, No. 1:18-cv-01823-CL,
2019 U.S.Dist. LEXIS 132508 (D. Or. Aug. 7, 2019).2 The
district court went on to define what it means to be in-
voluntarily homeless for purposes of the class certifica-
tion:

As to the “involuntary” qualifier of the pro-
posed class, the Ninth Circuit has defined in-
voluntary homelessness as follows: a person is
involuntarily homeless when “there is a
greater number of homeless individuals in [a
jurisdiction] than beds available [in shel-
ters].” Martin v. City of Boise, 920 F.3d 584,
617 (2019). There are more homeless

3 This unreported district court order on class certification is
also available in Appendix C to the Petition for a Writ of Certio-
rari at App. 206a. For ease of reference, future citations will be to
the Appendix.
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individuals than shelter beds in the City of
Grants Pass. Currently, the only shelters for
adult homeless individuals are run by the
Gospel Rescue Mission. These shelters have a
total of thirty beds in a dorm for single men,
four bunk rooms for single women, and twelve
rooms for mothers with up to four children.
The PIT Count conducted by UCAN counted
602 currently homeless individuals in Grants
Pass. Therefore, there are more homeless in-
dividuals than shelter beds in the City of
Grants Pass, and Plaintiffs are involuntarily
homeless based upon the definition provided
by Martin.

App. 216a-217a, citations to district court record omit-
ted.

In other words, the class as it was certified by the
district court in this case comes down to nothing more
than a point-in-time mathematical equation. If plain-
tiffs seeking class certification can show that there are
more homeless persons than there are shelter beds
within a particular jurisdiction at a particular point in
time, homelessness is considered involuntary and all
homeless persons within the jurisdiction at that point
in time are therefore included in the class. However, as
Circuit Judge Collins noted in dissent from the Ninth
Circuit opinion, the district court’s interpretation of
how the Martin court addressed involuntariness is in
error. Johnson v. City of Grants Pass, 50 F.4th 787, 814.

Martin specified that its holding was narrow, cit-
ing case law to reinforce that the established standard
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is that as applied to a plaintiff, there is “not a single
place where they can lawfully be.” Martin v. City of
Boise, 920 F.3d 584, 617 (2019), citing Pottinger v. City
of Miami, 810 F. Supp. 1551, 1565 (S.D. Fla. 1992), and
Johnson v. City of Dallas, 860 F. Supp. 344, 350 (N.D.
Tex. 1994). Martin’s ruling that for homelessness to be
involuntary there must be no other options available
to the individual is inconsistent with the district
court’s definition of involuntariness that looks only to
the number of unhoused individuals versus the num-
ber of shelter beds within that particular jurisdiction
at a particular point in time.

A hypothetical proves the point. Even if a jurisdic-
tion has insufficient shelter beds for the entire home-
less population, there may be a shelter for individuals
with no pets that regularly has empty beds, while
there are no available bed spaces for individuals with
pets. Under that scenario, an individual with no pets
camping in a public place in violation of an ordinance
would not be there involuntarily because there is shel-
ter space available to that person. However, an individ-
ual with pets in the same situation could be
involuntarily without shelter. Under Martin, there
would be no Eighth Amendment violation in enforcing
the ordinance against the person without a pet who de-
clines available shelter space, while there could be a
violation for enforcing against the person with a pet.
Yet both are included in the district court’s class action
injunction in this case based on nothing more than the
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fact that there are not enough shelter beds for the
City’s entire homeless population.*

Perhaps in recognition of this obvious problem
with the district court’s class certification, the Ninth
Circuit’s majority opinion sidesteps the district court’s
definition of involuntary, finding that “[ilndividuals
who have shelter or the means to acquire their own
shelter simply are never class members.” Johnson v.
City of Grants Pass, 50 F.4th 787, 805 (9th Cir. 2022).
The opinion states that point even more bluntly in a
footnote: “A person with access to temporary shelter is
not involuntarily homeless unless and until they no
longer have access to shelter.” Id. at 805, fn. 24.

There are two problems with the majority opinion
on this point. First, it simply does not reflect the class
as it was certified by the district court. There is nothing
in the district court’s class certification order stating
that if a person has access to temporary shelter, they
are not part of the class. Rather, the district court quite
plainly made the “involuntary” determination based
on nothing more than whether the City has more

4 And this is just one of several plausible hypotheticals. A
very real scenario might also be that a particular jurisdiction has
insufficient shelter beds, but a neighboring jurisdiction has avail-
able beds within a short distance. In fact, as illustrated below in
this brief, regional solutions to homelessness are common and en-
couraged. This is particularly relevant since all states, including
California, operate Continuums of Care (COC), which receive fed-
eral grant money to provide various types of housing and support-
ive services. 42 U.S.C. § 11381 et seq. The focus of the COC
program is on “geographic areas,” which typically go beyond just
one city’s boundaries. See 42 U.S.C. § 11386a.
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homeless individuals than it does shelter beds. If the
majority believed that was not an accurate description
of how to determine whether an individual is involun-
tarily homeless, it should have reversed and remanded
for the district court to reconsider the definition of who
is included in the class.

Second, the majority opinion’s attempt to redefine
the class as only those individuals without temporary
shelter creates a “fail-safe” class® that is not only im-
permissible under the law but is also unmanageable
from the perspective of both the defendants and the
court.

({34

The fail-safe class is impermissible because “its
membership can only be ascertained by a determina-
tion of the merits of the case because the class is de-
fined in terms of the ultimate question of liability.
‘[TThe class definition precludes the possibility of an
adverse judgment against class members; the class
members either win or are not in the class.”” Rodriguez
v. Countrywide Home Loans, Inc., 695 F.3d 360, 369-
370 (5th Cir. 2012) (citations omitted).

5 “The fail-safe appellation is simply a way of labeling the
obvious problems that exist when the class itself is defined in a
way that precludes membership unless the liability of the defend-
ant is established. When the class is so defined, once it is deter-
mined that a person, who is a possible class member, cannot
prevail against the defendant, that member drops out of the
class.” Kamar v. Radio Shack Corp., 375 F.App’x 734, 736 (9th
Cir. 2010). See Ruiz Torres v. Mercer Canyons Inc., 835 F.3d 1125,
1138 (9th Cir. 2016); Melgar v. CSK Auto, Inc., 681 F.App’x 605,
607 (9th Cir. 2017).
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The class certification analysis here is a classic ex-
ample of this problem. In attempting to avoid the error
made by the district court of creating a class that is
inconsistent with the Martin standard, the Ninth Cir-
cuit creates a class that requires a determination on
the merits of the claim to ascertain whether an indi-
vidual is in the class. Because Martin found it is un-
constitutional to enforce a camping ordinance against
an individual when there is no viable shelter space
available to that individual, defining the class as only
those persons for whom there is no viable shelter space
available means that determining membership in the
class also resolves the ultimate question of liability,
which is impermissible.

This approach was recently rejected by the Eighth
Circuit in Orduno v. Pietrzak, 932 F.3d 710 (8th Cir.
2019). The claim in that case involved a breach of data
privacy protections. Plaintiffs were seeking to certify a
class comprised of individuals whose data was imper-
missibly obtained by defendant. Both the district court
and the Court of Appeals rejected that approach, find-
ing that plaintiff could not “solve the predominance
problem by creating a so-called ‘fail-safe class,” in
which the class is defined to preclude membership un-
less a putative member would prevail on the merits.
That sort of class ‘is prohibited because it would allow
putative class members to seek a remedy but not be
bound by an adverse judgment — either those “class
members win or, by virtue of losing, they are not in the
class” and are not bound.” Young v. Nationwide Mut.
Ins. Co., 693 F.3d 532, 538 (6th Cir. 2012) (quoting
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Randleman v. Fid. Nat’l Title Ins. Co., 646 F.3d 347, 352
(6th Cir. 2011)); accord Messner v. Northshore Univ.
HealthSystem, 669 F.3d 802, 825 (7th Cir. 2012).” Or-
duno v. Pietrzak,932 F.3d 710, 716 (8th Cir. 2019). Sim-
ilarly here, individuals who have a shelter bed
available to them would fail on their Eighth Amend-
ment claim and by definition would also be excluded
from the class.

In addition to violating the rules of class certifica-
tion, such “fail-safe” classes pose practical problems as
well. As the court noted in Orduno, a “fail-safe class is
also unmanageable, see Fed. R. Civ. P. 23(b)(3)(D), be-
cause the court cannot know to whom notice should be
sent.” Orduno, supra, 932 F.3d 710 at 717. “Insofar as
the fail-safe class is a means to establish predomi-
nance, its independent shortcomings are an alterna-
tive basis to affirm the denial of certification.” Ibid.; see
Adashunas v. Negley, 626 F.2d 600, 604 (7th Cir. 1980).

Judge Milan Smith, in his dissent from rehearing
en banc, summarized the class certification problem
succinctly: “Martin misread Supreme Court precedent,
yet we failed to give that case the en banc reconsider-
ation it deserved. Grants Pass now doubles down on
Martin — crystallizing Martin into a crude population-
level inquiry, greenlighting what should be (at most)
an individualized inquiry for classwide litigation, and
leaving local governments without a clue of how to reg-
ulate homeless encampments without risking legal li-
ability. Martin handcuffed local jurisdictions as they
tried to respond to the homelessness crisis; Grants
Pass now places them in a straitjacket.” App. 142a.
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ITI. Local governments in California are tack-
ling the homelessness crises through use
of creative and proactive approaches, and
enforcement of anti-camping ordinances is
just one tool among many used to protect
the health and welfare of the community,
including the unhoused population.

In California, unprecedented efforts are underway
to address homelessness. While the ability to enforce
time, place and manner camping restrictions on a case-
by-case basis is important in addressing this difficult
and pervasive problem, it is by no means the only ap-
proach being used at the State and local level. In con-
sidering the merits of this case, the Court should keep
in mind the ongoing and comprehensive homelessness
programs Amici’s members are undertaking.

The examples are numerous. By way of illustra-
tion, consider the following:

State Investments in Homelessness Pro-
grams. The State of California has recently created
and provided funding for a myriad of homelessness
programs, including Project Homekey, Homeless Hous-
ing, Assistance and Prevention Program, CalWorks
Housing Support Program, CalWorks Homeless Assis-
tance Program, Housing and Disability Advocacy Pro-
gram, Home Safe, Bringing Families Home, Veterans
Support to Self-Reliance, and more.® Funding for these

6 State of California Business, Consumer Services and
Housing Agency, Putting the Funding Pieces Together: Guide to
Strategic Uses of New and Recent State and Federal Funds to
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programs can be used for non-congregate shelter, in-
terim housing, rental assistance, permanent support-
ive and service-enriched housing, and diversion and
homelessness prevention.’

CARE Court. The California State Legislature
adopted and the Governor signed SB 1338 [Cal. Stats.
2022 Ch. 319], creating the Community Assistance, Re-
covery, and Empowerment (“CARE”) Court Program.
This new program, which started phasing in on Octo-
ber 1, 2023, brings some of the most difficult-to-serve
populations into the system through court-adopted
plans to provide them with available social services,
mental health services, and housing. All 58 California
counties will implement CARE Court by December 1,
2024.

Encampment Resolution. The State of Califor-
nia has invested $700 million for Encampment Reso-
lution Funding (“ERF”) “to support collaborative,
innovative efforts to resolve encampment issues, and
connect people experiencing unsheltered homelessness
to supportive services and housing.” Notably, the FY
22-23 funds prioritizes $150 million for assisting

Prevent and End Homelessness (Sept. 12, 2021) p. 5, https://besh.
ca.gov/calich/documents/covid19_strategic_guide_new_funds.pdf.
" Ibid.
8 See California Business, Consumer Services and Housing
Agency, California Interagency Council on Homelessness, FY 22-

23 Budget Summary (Sept. 1, 2022) p. 1, https://besh.ca.gov/calich/
meetings/materials/20221017_budget_letter.pdf.
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persons living in encampments located on state rights-
of-way.

Investments in Supportive Services. In Califor-
nia, cities and counties work in partnership with the
State to implement all manner of supportive services
designed to address the underlying causes of homeless-
ness. In FY 22-23 alone, these include, but are not lim-
ited to:?

e $3.1 billion to continue implementation of
CalAIM, which provides incentives to build
integrated, long-term services and programs
clinically linked to a housing continuum for
our homeless population.

e  $1.5 billion over two years for the Behavioral
Health Bridge Housing Program to provide
additional housing and treatment for those
with complex behavioral health needs.

e $1.4 billion over five years for the Medi-Cal
Community-Based Mobile Crisis Intervention

Services as a covered Medi-Cal covered bene-
fit.

$644.2 million for the Housing and Homeless-
ness Incentive Program to fund local plans to
address homelessness and housing.

Permanent Supportive Housing. Amici’s mem-
bers are making investments in permanent supportive

9 California Dept. of Finance, California State Budget Summary
FY 22-23 (June 27, 2022) pp. 89-92, https://www.ebudget.ca.gov/
2022-23/pdf/Enacted/BudgetSummary/HousingandHomelessness.
pdf.
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housing, which provides short- or long-term rental sub-
sidies in combination with varying levels of supportive
services. For example, Los Angeles County has in-
creased available permanent supportive housing slots
to 33,592, and its placement of clients into permanent
housing increased 74% on an annual basis between
2015 and 2020.%° Similarly, the City of Woodland part-
nered with community non-profits and affordable
housing developers to create what it calls “Woodland
Micro-Neighborhood.” The project is a mixed-income
development of approximately 100 for-rent single and
duplex micro-dwellings. The first phase of 60 micro-
houses is underway, funded through a combination of
federal Housing First grants and State’s $2 billion No
Place Like Home bond program. The project provides
shelter for the most vulnerable — those who are home-
less or unstably housed.!! Even the small city of King,
California (a community of roughly 14,000 in the Sa-
linas Valley) is working on permanent supportive
housing for its unhoused residents. The City had pre-
viously partnered with local agencies and nonprofits to
temporarily relocate a group of homeless individuals
and families from a riverbed with unsafe conditions,
such as extreme weather, flooding issues, and signifi-
cant fire hazards. (In fact, one homeless individual had
even died as a result of one of those fires.) Now, with

10" Los Angeles County Homeless Initiative, What We Do: Per-
manent Housing, https:/homeless.lacounty.gov/permanent-housing/.

1 City of Woodland, Homeless Coordination: Permanent Sup-
portive Housing, https://www.cityofwoodland.org/1045/Permanent-
Supportive-Housing.



23

the support of Project Homekey funds, the City is cre-
ating a permanent facility with enhanced services.!?

Mobile Crisis Units. Many jurisdictions have
created mobile crisis units as an alternative to a tradi-
tional law enforcement response to certain crisis calls
in the community. An example comes from the City of
San Luis Obispo, which adopted a Homeless Response
Strategic Plan earlier this year that includes its new
mobile crisis unit, defined as: “A City funded program
that consists of one City of San Luis Obispo Firefighter
/ Paramedic paired with a social worker from Transi-
tions Mental Health to provide deescalation and relief
to individuals experiencing a behavioral health crisis.
Mobile crisis services include screening, assessment,
stabilization, de-escalation, follow-up, and coordina-
tion with healthcare services and other support ser-
vices.”® Similarly, the City of Stanton, with a
population of under 40,000, employs four full-time
Homeless Outreach Coordinators who use a standard-
ized assessment process as a road map to customize
the needs of the individual and their unique circum-
stances and match them with supportive services con-
ducted by various regional partners. This team has
connected with over 400 individuals in just the first

12 Ryan Cronk, King City’s Homeless Housing, Services Ap-
proved, King City Rustler, Mar. 24, 2022, https://kingcityrustler.
com/king-citys-homeless-housing-services-approved/.

13 City of San Luis Obispo, Homeless Response Strategic Plan
2022-2024 (Mar. 21, 2023) p. 44, https://www.slocity.org/home/
showpublisheddocument/34018/638162026749800000.
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half of this year alone.!* The City of Lodi has taken a
hybrid approach by creating a “Community Liaison Of-
ficer” position within its police department. Officers
who serve as Community Liaison Officers are trained
to offer assistance and facilitate access to services for
those who are homeless or transient. They are charged
with the duty to know and use all available resources
such as local shelters, low-budget motels, service pro-
viders, housing agencies, transitional living programs,
city programs, health/mental health agencies, clinics,
case managers, school districts, and county family re-
source agencies to help such individuals improve their
living conditions.'

Regional Approaches. Another tool being uti-
lized by Amici’s members as part of a comprehensive
approach towards addressing homelessness is to coor-
dinate regionally. One such example is the Regional
Action Plan in the Bay Area. The plan was developed
by a coalition of state and local elected officials, policy-
makers, affordable housing, social equity and economic
mobility stakeholders, housing and homelessness ser-
vice providers, and business and philanthropic part-
ners across nine bay area counties. The plan
emphasizes a multifaceted approach that does not just
rely on emergency shelter, but includes homelessness
prevention, interim or emergency housing, permanent,

4 City of Stanton, Homeless Services Report: July 2023 (Aug.
15, 2023) p. 2, https:/cms9files.revize.com/stantonca/Homeless%20
Services%20July%202023.pdf.

15 City of Lodi, Lodi Police Department Policy Manual, Policy
429.2 (Aug. 8, 2023) p. 419, https://www.lodi.gov/DocumentCenter/
View/4153/Lodi-Police-Policy-and-Procedure.
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deeply affordable, or permanent supportive housing,
and housing subsidies.!® As another example, the Bak-
ersfield Kern Regional Homeless Collaborative was in-
itially formed by the County of Kern and the City of
Bakersfield to recommend solutions to end homeless-
ness in the region. Today, the organization serves as
the fiscal agent for the Bakersfield/Kern County Con-
tinuum of Care and works with the region’s local gov-
ernments, non-profits and others to implement
evidenced-based approaches to ending homelessness,
focused particularly on helping those experiencing
homelessness to maintain permanent housing and ac-
cess supportive services. And again, in the City of Lodi,
its Community Liaison Officers partner with San
Joaquin County to provide mental health outreach and
mental health services to the homeless population.
Through a bi-weekly outreach team that includes a
homeless liaison from San Joaquin County Mental
Health, a representative from an organization that
helps veterans, and a representative from an organiza-
tion that helps with healthcare, the city, county and
other organizations work together to help better serve
their homeless citizens.

In fact, as part of Round 5 of the Homeless Hous-
ing, Assistance and Prevention Program, all counties
are developing regionally coordinated homelessness
action plans in partnership with continuums of care
and cities. Among other requirements, these plans

16 Regional Impact Council, Regional Action Plan: A Call to
Action From the Regional Impact Council (Feb. 2021) pp. 9-10,
http://www.allhomeca.org/wp-content/themes/allhome/library/
images/plan/210413_Regional_Action_Plan_Final.pdf.
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must identify roles and responsibilities of applicants,
describe key actions to reach system performance
measures, and detail how local, state and federal fund-
ing is being utilized to address homelessness.

Navigation Centers. In 2019, the Legislature
adopted AB 101 [Cal. Stats. 2019 Ch. 159], which es-
tablished requirements for local jurisdictions to allow
a Low-Barrier Navigation Center (‘LBNC”) as a by-
right use in certain zoning districts. LBNCs are a
“Housing First, low-barrier, service-enriched shelter
focused on moving people into permanent housing that
provides temporary living facilities while case manag-
ers connect individuals experiencing homelessness to
income, public benefits, health services, shelter, and
housing.” Cal. Gov. Code, § 65660, subd. (a). LBNCs re-
duce barriers to entry into temporary shelters for
chronically homeless persons who have been living on
the streets or in encampments. Upon entry, services
are offered to help connect eligible persons to perma-
nent housing. LBNCs have opened across the State fol-
lowing AB 101 to link those experiencing homelessness
to available housing and other resources.!’

17 See, e.g., City of Freemont, Freemont Housing Navigation
Center Annual Report (Oct. 2020 — Oct. 2021) https:/www.
fremont.gov/home/showpublisheddocument/11009/63795730344
1430000; City of Manteca, Homelessness, Homeless Navigation
Center, https://www.manteca.gov/departments/office-of-the-city-
manager/homelessness/homeless-navigation-center; Gabriel Porras,
Construction Starts on Stockton’s First Navigation Center, Low-
Barrier Shelter (ABC10 June 24, 2022) https:/www.abc10.com/
article/mews/local/stockton/construction-starts-low-barrier-shelter/
103-6197fefb-1aa9-479a-838a-abfb9ce8d347; Joe Vinatieri, Whittier
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Safe Camping and Parking Sites. Many Cali-
fornia cities and counties provide safe camping sites
with 24-hour security, portable bathrooms and storage.
For example, the Los Angeles Homeless Services Au-
thority, a joint powers authority created by the City of
Los Angeles and the County of Los Angeles, operates
22 safe parking programs that provide vehicle dwellers
with a safe and legal place to park and sleep at night.*®
The programs provide: access to park a vehicle in a safe
parking lot with onsite security and restrooms; access
to have a Coordinated Entry System assessment com-
pleted; referrals and linkages to community resources;
and access to case management, financial assistance
and benefit connection. Continuing to be creative about
how to meet the demand for such services, the Los An-
geles Homeless Services Authority recently received
approval from the Federal Aviation Administration to
allow a safe parking program in designated parking
lots at the LAX airport.!® Camping sites are being cre-
ated as well. After moving almost all the 200 residents
who were camping underneath a freeway into stable
housing, the City of Sacramento’s “Safe Ground”

is Doing All It Can to Address Homelessness, Whittier Daily News,
July 14, 2023, https:/www.whittierdailynews.com/2023/08/12/what-
whittier-is-doing-on-homelessness/.

18 Los Angeles Homeless Services Authority, LAHSA-

Administered Safe Parking Sites in Los Angeles (May 25, 2022)
https://www .lahsa.org/news?article=592-safe-parking.

¥ Susan Carpenter, FAA Grants LAX Permission for Home-
less Safe Parking Program, Spectrum News 1, Feb. 16, 2022,
https:/spectrumnews1.com/ca/la-west/homelessness/2022/02/16/
faa-grants-lax-permission-for-homeless-safe-parking-program.
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program opened a designated safe camping site with
space for 60 tents that will serve up to 110 people ex-
periencing homelessness with access to restrooms,
showers, electricity, garbage collection and staff avail-
able around the clock to connect people with services
and programs.?

These examples serve as an important reminder
that homelessness in California is a complex problem
with many root causes, and it demands a comprehen-
sive solution consisting of emergency, temporary and
permanent housing coupled with a vast array of social
and health care services, and clear roles and responsi-
bilities for all levels of government aligned to sustain-
able funding. Even as more innovative programs and
services come online, the ability to enforce lawful time,
place and manner restrictions against a particular
individual is a critical component to the overall well-
being of the community, notwithstanding the fact that
there might be more unhoused individuals than shel-
ter beds available in a particular jurisdiction on a
given night.

These are policy solutions that are best left to the
policymakers at the local level. Expanding the Eighth
Amendment to encompass these issues, as the Ninth
Circuit has done in Martin and this case, makes it
incredibly difficult for cities and counties to

20 Giacomo Luca, Temporary 60-Tent ‘Safe Ground’ Site
Opens for Homeless in Miller Park (ABC10 Feb. 7, 2022)
https://www.abcl0.com/article/news/local/sacramento/temporary-
60-tent-safe-ground-site-miller-park/103-324e5781-f2e2-4f19-9b4c-
c77bbc24ace8.
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meaningfully address the urgent needs of the public,
and creates a landmine of legal liability for local gov-
ernments attempting to place any limits on the use or
occupation of public space, even when necessary for the
public’s health, safety, and welfare.

&
v

CONCLUSION

The Ninth Circuit’s opinion, and in particular its
affirmance of the district court’s class certification, is
another in a line of federal court cases interpreting
Martin that illustrate why application of the Eighth
Amendment in these circumstances is unworkable.
The case undermines the incredible efforts that are un-
derway in cities and counties across California to cre-
ate short- and long-term alternatives to homelessness
and provide health and social services to provide sta-
bility and resources to those facing chronic housing in-
security. CSAC and Cal Cities therefore urge this
Court to reverse and to overrule the Ninth Circuit’s
opinions in Johnson and Martin.
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